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CPI Nl ON AND ORDER

On October 3, 1986, a Coast Guard Adm nistrative Law Judge
sust ai ned a charge of m sconduct agai nst the appellant on finding
proved a specification alleging that he had on Novenber 25, 1985,
while serving as Pilot aboard the MV Federal Calunet, "wongfully
direct[ed] the novenent of said vessel in St. Louis Bay, Superior,
W while under the influence of an intoxicant." The |aw judge
t hereupon suspended appellant's nerchant mariner's |icense and
docunent for one year outright and for an additional three nonths
on ei ghteen nonths' probation. On Cctober 22 the | aw judge denied
appellant's witten request for a tenporary license pending his
appeal of her decision to the Commandant. The Vi ce Commandant,
acting by delegation, affirmed the denial of the tenporary |icense
on Decenber 10, 1986.! The instant appeal challenges only the
Coast Quard's denial of a tenporary license; the appellant's appeal
on the nerits of the law judge's finding of msconduct is currently
pendi ng before the Conmandant.? For the reasons that follow, we
have determ ned that the decision to deny appellant a tenporary
docunent pendi ng appeal nust be reversed.

We have only once before had occasion to review the denial of
a tenporary docunent pending appeal to the Commandant. I n that
i nstance we concluded that the Commandant had not satisfied his

1Copi es of the ordered of the | aw judge and the Vice
Commandant with regard to the request for a tenporary license are
at t ached.

2The Coast Quard has filed a reply opposing appellant's
appeal .



obligation, under the Admnistrative Procedure Act, to explain why
the seaman was ineligible for a tenporary docunent under the
applicable regulatory standard.® See Commandant v. Anpury, NTSB
Order EM 94 (1981). This case involves the sanme kind of
defi ci ency.

Wth one exception not relevant here, 46 CFR 8§ 5.707(a)
confers on any "person who has appeal ed from a deci si on suspendi ng
outright or revoking a license, certificate or docunent” the right
to apply for a tenporary license, certificate or docunent for use
during the appeal's pendency.* The grant or denial of the
application is based on "consideration [of] whether the service of
the individual is conpatible with the requirenents for safety at
sea and consistent with applicable | aws" (46 CFR 5.707(c)). As to
certain offenses, the regulation establishes that inconpatibility
wth safety at sea may be presuned and that, therefore, a tenporary
docunent or |icense may be denied "for that reason al one"” whenever
one of those offenses has been found proved.® |d. | nasnmuch as
m sconduct based on operating a vessel while under the influence of
an intoxicant is not one of the offenses giving rise to a
presunption of inconpability with requirenments for safety at sea
under the regulation, the Coast Guard nust do nore than state that
offense to justify the denial of a tenporary license. It did not
do nore than that here.

The | aw judge denied the request for a tenporary |license on
the ground that evidence submtted at the hearing showed that the
appel | ant had "been charged on three occasions for driving a notor
vehicle while wunder the influence of intoxicants, the third

3Section 555(e) of the APA (5 USC 555(e)) requires that an
agency rejection of an application be acconpanied by a brief
statenment of the grounds for denial.

“The right is not extended to those whose |icenses,
certificates or docunents have been revoked for drug offenses for
whi ch revocation is mandatory under 46 CFR 8§ 5.59.

The presunption of inconpatibility applies to the acts or
of fenses set forth in 46 CFR §8 5.61(a). They are (1) assault
w th a dangerous weapon, (2) msconduct resulting in loss of life
or serious injury (3) rape or sexual nolestation, (4) nurder or
attenpted nurder, (5) nutiny, (6) perversion, (7) sabotage, (8)
smuggling of aliens, (9) inconpetence, (10) interference with
master, ship's officers, or governnental officials in performance
of official duties, and (11) wongful destruction of ship's

property.
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occasi on being one out of which the Coast Guard hearing arose."®
The Vice Commandant, in affirmng that decision, asserted (Decision
at 3) that "[without regard to any prior incidents, the fact that
a federally licensed pilot was found to have been operating a
mer chant vessel while under the influence of an intoxicant is
sufficient to uphold the denial of a tenporary license."’” Wile we
recogni ze, of course, the threat to safe navigation posed by an
i ntoxi cated pilot, the issue before us in not whether appellant
shoul d serve a sanction for a serious breach of maritinme safety
standards, but whether he should be forced to serve a sanction
before his right to defend against the charge has been exercised
fully.8

The Coast Guard is free to adopt, through appropriate notice
and comment rul emaking procedures, a rule that nmakes vessel
operation while intoxicated one of the offenses that once found
proved by a |law judge will support the perfunctory denial of a
tenporary license. |In the absence of such a rule, the Coast Cuard,
under its existing regulations and rel evant statutes, nust explain
in each instance in which a request for a tenporary license is
denied the basis for its conclusion that the grant of the request
woul d be "inconpatible with requirenents for safety at sea”". On
remand the Coast CGuard nust either provide such an expl anation or
issue a tenporary |license as requested by appellant.

6Local police officers, responding to a report that a car it
was | ater discovered had been driven by appell ant had been
involved in a mnor accident, followed appellant to the Federal
Calunmet. Although one of the two officer's on talking to
appellant at the tine believed himto be intoxicated, it does not
appear that any objection was nmade or concern raised with respect
to his intention to pilot the vessel. Appellant was not charged
by the police officers until after the vessel had been noved from
one grain elevator to another, a novenent that appears to have
consuned nore than two hours.

"Appel | ant objects to the |law judge's reliance on the notor
vehi cl e charges on both rel evancy and due process grounds.
Assumi ng rel evancy, we agree that it is inappropriate to rely on
"charges" whose ultimte dispositionis not reflected in the
record. One of the two notor vehicle charges had occurred in
1980, the other in 1982.

8 n this connection we note that the record contains no
suggestion or indication that appellant's continued use of his
mariner's |license during the nearly one year period between the
i ncident and the hearing had been attended by a repetition of any
conduct such as that charged in this proceeding.
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ACCORDI NAY, IT IS ORDERED THAT:
1. The appel l ant's appeal is granted,

2. The deni al of appellant's request for a tenporary |icense
is reversed, and

3. The proceeding is remanded to the Coast Guard for action
consistent wth this opinion and order.

BURNETT, Chairman, GOLDVAN, Vice Chairman, LAUBER and NALL,
Menbers of the Board concurred in the above opinion and order.



